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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

MAR 29 1988

OFFI CE OF
ENFORCEMENT AND
COVPLI ANCE MONI TORI NG

SUBJECT: Opinion in U S. v. Louisiana-Pacific Corporation, Civil
Action No. 86-A-1880 (D. Col orado, March 22, 1988)

FROM M chael S. Alushin
Associ at e Enf orcenent Counsel
Air Enforcenent Division

TO Thomas L. Adans, Jr.
Assi stant Admi ni strator for Enforcenent
and Conpliance Monitoring

J. Craig Potter
Assi stant Admi ni strator
for Air and Radiati on (ANR-443)

On March 22, Judge Alfred A. Arraj of the District of Col orado issued
his opinion in this case which was tried in Denver between January 19-26,
1988. EPA had brought an enforcenent action against Louisiana-Pacific
Corporation (LPC) for violations of the prevention of significant
deterioration (PSD) regul ations under the Clean Air Act. The violations
occurred when LPC constructed two waferboard plants in Krenmling and d at he,
Col orado without first obtaining PSD pernmits. Judge Arraj found that EPA
had not met its burden of proving that the O athe plant was subject to PSD
requi rements, but held that LPC had violated PSD regul ations at the
Krenmling plant. Judge Arraj did not find that LPC had received an economc
benefit fromits violation, however, and assessed a civil penalty of
$65,000. This is the first enforcenent case for PSD viol ations exclusively
to go to trial.

Di scussi on

Al t hough the amount of the civil penalty awarded by Judge Arraj is
nodest, his opinion contains good |law for EPA. The adverse hol di ngs were
based on narrow i ssues of fact and cannot act as precedent for future
litigation. The inportant |egal issues discussed include the proper
implementation of the thirty day notice provision of 42 U S.C. Section 7413
and a thorough analysis of the term"potential to emt."
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In arriving at an appropriate penalty, Judge Arraj found that there was
no econom c benefit from del ayed conpliance. His conclusion was based on
the reasoning that, by the first date of LPC s violation, LPC had already
install ed and was operating the control equipnment that probably woul d have
been required as best available control technology (BACT) if LPC had applied
for a PSD pernmit. The first date of violation was found to be Novenber
1986, when LPC first exceeded the production limts inits state permt.

However, the court ruled that:

Were this court to assess a nominal penalty only in this case, it
woul d give sanction to a willful disregard of the PSD regul atory
framewor k, and encourage other sources in the future to disregard
other lawful restrictions on operations whenever convenient to do

sO . . . . (T)yhe burden of guessing correctly (what em ssions
will be) remains with the source, and a mistake in this process
can indeed result in a penalty. Oherw se, future sources that
are unsure of whether they will qualify as a major source wll

have no incentive to apply for PSD permts, which, undisputedly,
is a burden. Slip opinion at 49-50.

Judge Arraj did not explain how he arrived at the figure of $65, 000.
Concl usi on

The anount of the penalty awarded by the Court is significantly |ess
t han the governnment sought at trial. However, the opinion contains |anguage
that will be hel pful precedent for cases in the future. The reasons for the
court's relatively snmall penalty turn on narrow i ssues of fact peculiar to
this specific case and cannot be used generally by other sources in future
litigation. While the governnent has not namde a definite decision about
whet her to appeal, it seens likely that we will accept Judge Arraj's
decision. A copy of the opinion is attached.

At t achnent

cc: Gerald Emison, Director
Ofice of Air Quality Planning and Standards

Jonat han Z. Cannon
Deputy Assistant Adm nistrator
for Civil Enforcenent

Alan W Eckert
Associ at e General Counsel
Air and Radi ati on Division
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLORADO

Civil Action No. 86-A-1880 FI LED
UNI TED STATES DI STRI CT COURT
UNI TED STATES OF AMERI CA DENVER, COLORADO
Plaintiff, MAR 22 1988
V. JAVES R MANSPEAKE
CLERK
LQOUI SI ANA- PACI FI C CORPORATI ON, VW

a Delaware corporation, oo

Def endant .

FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

ARRAJ, District Judge

This is a civil enforcenent action brought by the United States of
Anerica, as plaintiff, on behalf of the U S. Environnental Protection Agency
("EPA") for violations of the Clean Air Act, 42 U.S.C. Section 7401, et.
seq., and the regul ati ons pronul gated thereunder concerning the prevention
of significant deterioration ("PSD') [SEE FOOTNOTE 1] of air quality by the
def endant, Loui siana-Pacific Corporation (LPC). Plaintiff seeks to enjoin
defendant fromfurther alleged violation of the PSD regul ati ons, which are
set forth at 40 CF.R Section 52.21. Additionally, plaintiff seeks the
assessnent of civil penalties against LPC for alleged violations of these
regul ati ons.

[ FOOTNOTE 1]. The PSD Program added to the Clean Air Act by Congress in
1977, is designed to protect areas where the air is
relatively clean. It requires that a special permt be
obtai ned before a "mmpjor stationary source" of air pollution,
or a "major nodification" of a major stationary source, may
be constructed in such an area.
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The case was tried to the court on January 19 through 22, and January
25 and 26, 1988. Witten closing arguments were submtted by the parties,
and oral closing argunent was heard on February 17, 1988. Having heard the
testinony and argunents, and having revi ewed the vol um nous transcripts and
exhibits, | find that the matter is ripe for disposition. The follow ng
shall constitute the court's findings of fact and conclusions of lawin
conformance with Fed.R Cv.P. 52(a).

I. BACKGROUND: THE PSD PROGRAM

The Clean Air Act establishes mininumair quality standards to be
achieved in all regions of the country. |In 1977, Congress anended the Act
to establish a programfor the "prevention of significant deterioration
("PSD") of air quality. The PSD statutes and regul ations are designed to
protect areas of the country where the air is relatively clean. The goal of
the programis to prevent the air quality in areas where it exceeds the
statutory mni mum from degenerating to that |evel.

To achieve this result, areas of the country where the air is cleaner
than required by the National Anbient Air Quality Standards are identified
by the states and designated as "attai nnent areas."” 42 U S.C. Sections
7407, 7471 (1983). The attainnment areas are further divided into three
classes: Cass | for areas that have very clean air (such as national
parks) where little or no deterioration is permtted; Class Il for areas
where noderate deterioration of air quality may occur; and Cass Il for
areas where nore economc growh and resulting air quality deterioration is
allowed. 1d. Section S 7472, 7474.
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The thrust of the PSD programis that new "mgjor enmtting facilities" may
not be constructed within these areas before certain permts have been
obtained. 1d. Section 7475. The permts, in turn, allow the new facility
to contribute to air pollution only up to specified incremental anounts.
Id. Section 7473(b). O central inportance to this case is the fact that
LPC s Kremmling and O athe facilities are located within attai nment areas.

The Clean Air Act provides that "[n]o major emtting facility...my be
constructed in any [attainment area] unless a permt has been issued for
such proposed facility in accordance with this part setting forth em ssion
limtations for such facility...." 42 U S.C. Section 7475(a) (1) (enphasis
added). The Act further provides that the term"major emtting facility"
includes any source with the potential to emit 250 tons per year (TPY) or
nore of any air pollutant. 1d. Section 7479(1).

The PSD regul ations go into nore detail and establish the rule that no
"maj or stationary source" or "mpjor nodification" of a mpjor stationary
source "shall begin actual construction without a permt" which states that
the source or nodification will meet the emission requirenents set forth in
the regulations. 40 C.F.R Section 52.21(i) (1983). The term "nmjor
stationary source" is defined to include any facility which enmits, or has
the potential to emt, 250 TPY of any air pollutant. 1d. Section
52.21(b)(1)(i)(b). A "mmjor nmodification" is defined as any physical change
or change in operation that would result in a significant increase in the
em ssion of any one of several pollutants. 1d. Section 52.21(b)(2)(i),
52.21 (b)(23). Wth regard to the pollutants that are relevant in the
present case, a net em ssions increase of 100 TPY of carbon nonoxide (CO or
40 TPY of volatile organic conpounds (VOCs) woul d be significant, and
t hereby constitute a major nodification. Id.



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o
<
<
o
Ll
2
=

Permits may be issued only to sources that satisfy two principal
requirements. First, the source nmust denobnstrate that emi ssions fromthe
construction or operation of the facility will not violate any applicable
em ssion standard of the act. 42 U.S.C. Section 7475(a) (3). Second, the
proposed source nmust be subject to the best available pollution control
technol ogy. 1d. Section 7475(a) (4). To facilitate its review, the EPA
requires that new sources submit air nmonitoring information necessary to
determine the inpact on air quality of the proposed source. 40 C. F. R
Section 52.21(n). Generally, such nonitoring nust be gathered one year in
advance of submission of the PSD application. The EPA then has up to one
year to review and grant or deny the application. 42 U S.C. Section 7475(c).
As a result, it may take up to two years before the source is allowed to
commence actual construction of the new facility.

VWere the EPA determines that the provisions of the Clean Air Act and
its inplenenting regulations have not been conplied with, it may issue a
notice of violation ("NOV') to the alleged offender. 42 U S.C. Section

7413(a) (1). |If the alleged violation continues for nore than 30 days after
the i ssuance of the NOV, the EPA is then enpowered to bring civil
enforcement action. 1d. Section 7413(b) (2). |If a violation is

establ i shed, the Act authorizes the court to issue a tenporary or permanent
injunction, or to assess a civil penalty of up to $25,000 per day of
violation, or both. Id.
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I'l.  FINDINGS OF FACT

Def endant LPC cane to Colorado in 1983, with the encouragenent of the
state governnent, to establish the industry of waferwood manufacturing. [ SEE
FOOTNOTE 2] Since that time, LPC has built two waferwood plants in
Col orado, the first in Kremming, and the other near the town of O athe.

The air pollution em ssions fromthese two plants, and the failure by LPC to
obtain PSD pernits fromthe EPA, formthe basis of the present litigation.

A "Waf er wood"

In order to fully appreciate the issues before the court in this case,
it is necessary to have sone famliarity with the process by which LPC s
Krenmmling and O athe facilities turn aspen and pine logs into "waferboard.”
First, when the logs are ready to be processed, they are cut by a saw into
| engt hs of about eight feet. Once cut, the logs are noved into pools of
heated water, called "hot ponds,"” to condition the bark for renoval. [SEE
FOOTNOTE 3] Fromthe hot ponds, the logs go to the "debarker" which, not
surprisingly, is a machine that renoves the bark. After the bark is
renoved, the | ogs nove on to the "slasher,” which cuts the logs into three-
foot pieces, and then to the "waferizer," which chops these pieces into one-
and-a-half to three-inch chips, or "wafers."” The wafers then go to storage
bi ns.

[ FOOTNOTE 2]. Waferwood is a plywood substitute product nade of resinated
wood chi ps, or "wafers,"” which are conpressed into boards.

[ FOOTNOTE 3]. Additionally, the hot ponds performthe function of thaw ng
out any logs which may, in the wintertine, be frozen.
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Fromthe storage bins, the wafers go to the "wafer dryer," which is a
machi ne that conbusts wood and sawdust to produce a heated "exhaust gas."
The hot exhaust gas is brought into direct contact with the wood chips and
thereby dries them The chips are blown by the exhaust gas into a cycl one
whi ch, using principles of centrifugal force, separates the dried wood chips
fromthe exhaust gas. The dried wafers then nobve on to a "screening”
process where they are separated into two different sizes and stored

Once the chips have been screened, they nove fromthe storage bins to a
"bl ender," where they are m xed with adhesives and waxes for the formng
process. The chips are then laid on a mat, with larger chips on the top and
bottom and smaller chips in between. The material on the mat is split by a
"cross-cut saw' into sections neasuring eight feet by sixteen feet. These
sections are then | oaded into the "press,"” which heats and conpresses the

material into "waferboard.” Fromthe press, the sections of waferboard are
trimred and cut into sheets nmeasuring four feet by eight feet by the "trim
saw." These four-by-eight sheets of waferboard are the final product.

The process just described creates air enmissions in a nunber of ways.
First, wet bark and sawdust fromthe sl asher and debarker are conbusted in a
devi ce known as a "Konus" thermal oil heater to generate nuch of the heat
required by the plant. The main purpose of the Konus is to provide heat to
the presses by neans of a hot oil system which is simlar to a boiler
system The heat fromthe Konus is used to heat oil which, in turn,
transfers that heat to the presses. A secondary purpose of the Konus is to
supply heat to the hot ponds. Finally, heat fromthe Konus is also used to
heat
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the building itself in the wintertinme. The em ssions generated by the Konus
i nclude carbon nonoxide ("CO') and vol atile organic conpounds ("VOCs"), as
well as particulates, fromthe conplete and i nconpl ete conbustion of the wet
bark and wood that is used as fuel for the device

Particul ate em ssions fromthe Konus conbustion process are renobved
fromthe exhaust gas in two ways. First, the gas is blown into a "cyclone,"
which is a cylindrical device that causes the exhaust to rotate around in
it. As aresult of the rotation, solid material in the gas streamis thrown
to the side of the device and is collected. Second, the gas exiting the
cyclone is blown into a "baghouse.” A baghouse is a pollution contro
device that operates in nuch the sane way as a household vacuum cl eaner. It
consi sts of several fabric bags through which the exhaust is blown. The
fabric catches particulate matter as the gas passes through.

In addition to the Konus, the wafer dryer process creates a second
source of air em ssions. As with the Konus, the conbustion process again
creates CO, VOCs, and particulate em ssions. Additionally, when the wood
chips are heated and dried in this fashion, natural resins are released from
t he wood.

As noted above, exhaust gas fromthe conbustion of wood and sawdust is
bl own, along with the wood wafers being dried, to a primary cycl one where
the wafers are separated fromthe gas. The exhaust gas continues on from
the primary cyclone to a nunber of smaller cyclones operating at a higher
vel ocity which renove nore particulate matter fromthe gas stream Under
the original design, the gas exiting the smaller cyclones was vented
directly to a stack. Subsequently,
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however, LPC added an additional pollution control device, known as an
"electrified filter bed" ("EFB"), to renpbve nore particulates fromthe
exhaust .

The presses give rise to a third source of emi ssions. VOCs result at
this point as the heat and pressure fromthis process rel ease nore of the
natural resins fromthe wood. These enissions are exhausted through the
"press vents." Finally, the various saws nake up a fourth source of
em ssions, since they generate sawdust which nust be controll ed.

B. The State Pernits

LPC applied to the Colorado Air Pollution Control Division (APCD) in
June of 1983 to obtain air em ssion pernmits for the Kremmling plant. The
application requested pernits for four enission sources: the Konus hot oil
heater, the wafer dryer, the crosscut saw, and the Gimsaw. In Cctober of
1983, LPC submitted a simlar application for the Oathe plant. LPC then
commenced on-site construction at Kremming and O athe in July and Novenber
of 1983, respectively.

In January of 1984, the Col orado APCD issued four air em ssion permts
for the four emi ssion sources at Kremmling referenced in LPC s application.
These pernmits contained restrictions on the anount of fuel that could be
conbust ed and on the anmpunt of waferboard that could be produced by each
source. The wafer dryer pernmit restricted that source to 20,000 tons per
year of wood fuel and 93,000 tons per year of production. The permit for
the Konus limted the annual fuel input for that device to 19,000 tons of
bark and wood. Finally, the two pernmits for the saws limted production to
49, 950 four-by-eight foot sheets of waferboard per year.

In February of 1984, the APCD received comments fromthe Col orado State
Counci| of Carpenters to the effect that the public notices issued for the
Kremmling and O athe facilities failed to contain
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any information concerning fornal dehyde enmi ssions. As a result, the APCD
requested information from LPC concerning the possibility that formal dehyde
was being emitted fromthe press vents. LPC responded to this request on
March 8, 1984, by supplying the APCD with the data fromone of four previous
press vent tests it had conducted at its waferboard plant in Hayward,

W sconsin. These four tests were conducted in Septenber of 1981, My of
1983, July of 1983, and the early part of 1984. LPC sent the APCD the
prelimnary results of the 1984 test as soon as they were available. Wile
these test results were the nobst recent and current, they also showed the

| owest em ssion rates. [SEE FOOTNOTE 4]

In addition to supplying this test data, LPC invited the APCD officer
who had nade the inquiry, M. Abe Vasquez, to observe another test of
f ormal dehyde emissions fromthe press vents at the Hayward, W sconsin plant.
Vasquez accepted, and the test was conducted in May of 1984. LPC
subsequently applied for a permt for the Krenmling press vents in Cctober
of 1984, and such a permt was issued by the APCD in April of 1985. This
pernmit limted waferboard production to a nmaxi num of 49,950 tons per year
and 160 tons per day.

In Septenmber of 1984, the APCD issued five air enission pernmits for the
O athe plant. Four of these five permts were for the four em ssion points
referenced in LPC s application, and the fifth was issued for the O athe
press vents. These permts contained conbustion and production limtations
simlar to those issued for the Krenming plant. Specifically, the wafer
dryer was restricted to 20,000 tons per year of wood fuel and 80,127 tons
per year of production, the

[ FOOTNOTE 4]. The 1984 tests showed fornal dehyde eni ssions fromthe press
vents of 9.14 Ibs/hour. |In contrast, the tests from May and
June of 1983 indicate em ssions of 19.05 and 31.92 | bs/ hour,
respectively.
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Konus was restricted to 19,000 tons per year of bark and wood fuel, and the
crosscut and trimsaws, as well as the press vents, were limted to 49, 950
tons of production annually and 160 tons of production daily. Revised
pernmits for the A athe Konus and the O athe dryer were issued in May of
1985.

The APCD informed LPC by letter in June of 1985 of its intention to
revoke the wafer dryer permts for both Krenming and O athe on the ground
that LPC had violated certain conditions of the permts relating to opacity.
A hearing on this matter was held before the Air Quality Control Comm ssion
on Septenber 5, 1985, and by witten order (dated Septenmber 23, 1985, nunc
pro tunc Septenber 5, 1985) the Comm ssion ruled that the Krenming dryer
pernmit would be revoked effective Cctober 15, 1985, and that the O athe
dryer permit would be revoked effective November 15, 1985. The order
further provided, however, that LPC could continue to operate the plants if
it obtained new dryer pernmits by these dates. The purpose of the order was
to give LPC sone additional time to install electronic filter beds ("EFBs")
to further control em ssions fromthe dryers. LPC did install EFBs in the
fall of 1985, and opacity tests were subsequently performed which indicated
conpliance. As a result, replacement permts for the dryers were issued in
Oct ober and Novenmber of 1985. These pernmits contained various restrictions
on em ssions and output, the anounts of which were determ ned "based on"
8000 hours per year of operation.

The APCD again in early 1986 inforned LPC of its intention to revoke
the same wafer dryer pernmits, as well as the permt for the Konus heater at
O athe. As with the 1985 revocations, however, LPC appealed this action to
the Air Quality Control Conm ssion, and the revocation decisions were stayed
pendi ng a hearing before the Conm ssion.



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Subsequently, LPC and the Conmmi ssion entered into a settlenent
agreenent to resolve the problem The settlenent set forth a nunber of
i mprovements and nodifications for the air pollution control system and
provi ded that the decision to revoke would be withdrawn if LPC nmade all of
the specified inprovements and nodifications. After a hearing was held on
Decenber 8, 1986, the Commission issued its order, dated January 6, 1987,
finding that LPC had "conplied in all respects with the terns and conditions
of the Settlenent Agreenment,"” and ordering that the "suspended deci sions"
revoking the permits in question were vacated in all respects.

The nost restrictive limtation [ SEE FOOTNOTE 5] contained in the state
em ssion permts issued for Krenmling and O athe linmted annual production
at both facilities to 49,950 tons of waferboard per year.[ SEE FOOTNCTE 6]
Taking into account the weight of a sheet of waferboard that neasures three-
eighths of an inch in thickness, undisputed expert testinony established
that the mathematical equival ent of 49,950 tons is roughly 90 mllion square
feet on a three-eighths inch basis. Wile LPC

[ FOOTNOTE 5] The concept and term "nost restrictive permt limtation”
recogni zes the fact that a permt limtation, while it may be
issued in reference to a particular piece of equipnent in the
process flow, is effectively alimt on the whole facility.
For exanple, in a waferboard plant possessing a single
waf eri zer and a single press, if the waferizer was limted to
200,000 tons of production per year, and further down the
line the press was linmted to 100,000 tons per year, the
latter limtation would obviously be the nore restrictive of
the two. Moreover, it would effectively limt production for
the entire facility (including the waferizer) to 100,000 tons
per year.

[ FOOTNOTE 6]. This permt limtation was contained in the wafer dryer
pernmits for both Krenmling and O athe, as well as the permts
for the A athe cross-cut and trimsaws. | nust admt sone
confusion over the fact that the pernmits for the Kremmling
cross-cut and trimsaws limt production to 49,950 four-by-
ei ght foot sheets of waferboard annually. Assum ng that one
four-by-eight foot sheet of waferboard weighs less than a
ton, this later restriction on sheets of production would
clearly seemto be nore restrictive than the fornmer lint on
tons of production. However, since neither plaintiff nor
def endant argued that this latter linmtation was the nost
restrictive, I will ignore this discrepancy as well.
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kept production within this amunt in 1985 and prior years, production
exceeded this permt limtation in 1986 and 1987. Specifically, production
in square feet at O athe and Krenm ing amobunted to 105 million and 106
mllion in 1986, and 124 nmillion and 94 million (through Novenber) in 1987,
respectively.

Desiring to increase production at Krenmling and O athe beyond the
limts on production contained in the original permts, LPC applied to the
APCD for new permts allow ng increased production. Revised permts
limting production to 78,216 tons per year were issued for all five of the
em ssion sources at Kremming in July of 1987. Revised pernmits for the
O at he plant had not been issued as of the tinme of trial.

C. The PSD Pernits

It is undisputed that the LPC had not submtted PSD pernmit applications
for either of its Colorado waferboard plants to the EPA prior to initiating
construction and operation of these facilities. At the time of trial, LPC
had subm tted PSD pernmit applications, but actual PSD permits for Kremmling
and d athe had not been issued.

In Septenmber of 1983, M. Steven Frey of the United States EPA was
driving to an inspection when he stopped to visit the Krenming construction
site. Frey stopped because he noticed a | arge anobunt of snoke being enmtted
froma "wi gwam burner” at the site. Frey visited Kremming operation a
second time in Decenber of 1984 because he was aware that the APCD had been
conducting frequent inspections of the facility. Frey infornmed LPC at or
around the tine of this second visit that the w gwam burner probably
constituted a "mpjor stationary source" of air em ssions as that termis
defined in the PSD regulations. As a result, the new waferboard plant could
be
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considered a "major nodification" of the wi gwam burner, and could therefore
be in violation of the PSD program

A "wi gwam burner” is a tepee-shaped incinerator used to burn wood waste
froma sawrmill. Such a wi gwam burner and a sawrmil|l were already in
exi stence at the Krenmmling plant site when the property was purchased by LPC
in 1982. A permt which allowed em ssions of 500 TPY of CO fromthe w gwam
burner was transferred to LPC in August of 1983. As a result of Frey's
war ni ng, LPC quickly closed operation of the w gwam burner and, by June 4,
1985, it had conpletely dismantl ed and renoved that facility.

In Decenber of 1984, Robert Jorgenson of the Col orado APCD sent a
letter to LPC requesting that air em ssion tests (or "stack tests") be
perforned at the Krenmmling and O athe plants. The division required test
data for a nunber of pollutants, including CO and VOCs. LPC accepted bids
froma nunber of conpanies specializing in this kind of testing and
recommended by the APCD. After review ng the bids, LPC selected Interpoll,
Inc. to conduct the tests, and schedul ed them for March of 1985.

Al ex Slivinsky was hired by LPC in January of 1985 and given direct
responsibility for the stack testing to be done in March of 1985.
Interestingly, he had no previous experience in air enissions testing.
Simlarly, Jorgenson, who had a background in wildlife biology public
admi ni strati on when he was hired by the APCD in 1984, had never observed an
em ssions test for CO prior to the March, 1985 tests at Krenming and
O athe. Slivinsky and Jorgenson worked together to prepare the protocol
[ SEE FOOTNOTE 7] for the March, 1985 em ssions test.

[ FOOTNOTE 7]. A "protocol"” is a witten plan or program which specifies how
the em ssions testing is to be conduct ed.
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Jorgenson and Slivinsky ran into some confusion in preparing the
protocol for the Konus heater test. Although Jorgenson had no previous
experience with the design of the Konus and did not reviewthe
specifications for the device, he did learn froman informational
brochure that the Konus could generate a maxi mrum heat output of 28 mllion
BTU. As a result, in preparing the protocol, and in adm nistering the test
at O athe, [SEE FOOTNOTE 8] Jorgenson insisted that the Konus be operated
to provide this maxi num heat out put.

An undi sputed fact of critical inportance, established by the testinony
of numerous expert and lay witnesses, is that the Konus is designed to match
heat output wi th heat demand. As noted above, the sources which demand heat
fromthe Konus include the press (hot oil system, the hot ponds, and the
building itself. A thernostat within the Konus works to operate an
automatic fuel feed system Wen heat denmand exceeds heat output, fuel will
automatically be added. When heat output and denmand are approxi nmately

equal , or output exceeds demand, the systemw ||l automatically stop
supplying fuel. Additionally, if the fire gets too hot, a second system
will automatically turn off the fans which supply the air for the
conbustion, and the fire will snolder. The purpose behind these autonmatic

systens is to achi eve maxi mum conbusti on and heat output with the snmall est
amount of fuel.

The emi ssions test for the Konus heater at O athe was
perfornmed on March 12, 1985.[ SEE FOOTNOTE 9] Although he tried, Slivinsky
was never able to generate the maxi num heat output called for in the
protocol for

[ FOOTNOTE 8]. As a representative of the APCD, Jorgenson was present to
observe the testing at Kremmling and O at he.

[ FOOTNOTE 9]. Various em ssions tests were performed at O athe on March 12,
13, and 14, 1985.
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a nunber of reasons. First, fuel was fed not automatically, but rather at a
pre-calculated rate. By estimating the anmount of BTUs that a fixed ampunt
of fuel would generate, Jorgenson and Slivinsky had hoped to be able to
create 28 nmillion BTUs by pouring in a pre-cal cul ated anmount of fuel
Unfortunately, the fuel created a greater anmpunt of heat than had been
estimated. Second, even though the hot ponds, the press, and the building
had been allowed to cool the night before the test, and even though the
bui I di ng heat was turned up to maxi num and hot ponds were heated to a
tenperature forty percent higher than normal operations, these sources did
not generate a | arge enough heat demand. These two facts, conbined with the
fact that the Konus will not generate nore heat than required, worked
together to create a cycle of problens.

As too nuch fuel was fed in, and because the heat demand was too | ow,
the system woul d overheat and the fans would shut down. Wth the air supply
cut off, the fire would "snolder" rather than "burn."[ SEE FOOTNOTE 10] Once
the snol dering caused the unit to cool down, nore fuel would be added to
what was already too much, snothering what little fire there was.[SEE
FOOTNOTE 11] When the fire got to burning again, the

[ FOOTNOTE 10]. Roughly translated fromlaynman's terns into nore precise
ternms, "burning" would correspond to "conplete conbustion,"”
and "snol dering" would correspond to what the experts
referred to as "inconplete conmbustion.”

[ FOOTNOTE 11]. This nethod of operation was so unusual that at one point the
Konus fire actually went out conpletely for 15 to 20 m nutes
because the | arge anount of fuel added (consisting of wet
bark and sawdust) snothered it. One expert conpared
operation of the Konus to burning a small pile of wet |eaves
in the backyard. Operating the Konus as it is designed would
be like adding wet |leaves to the fire a fewat atime. In
contrast, the operation at the March, 1985 test at O athe
woul d be akin to putting out the fire by throwing a ful
bushel of wet |eaves onto the pile all at once
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the cycle would repeat itself. The ultimate result of this operation was
that fuel was fed into the Konus in "lunps,"” rather than continuously, and
that the fuel primarily "snol dered," rather than "burned."

The Konus heater at the Kremming facility was tested the foll ow ng
week on March 19, 1985. As a result of the problens experienced at O athe,
Slivinsky arranged with Jorgenson to operate the Konus differently.
Specifically, although Slivinsky still pre-calculated the amount of fuel to
be burned, he calculated a | ower fuel-feed setting. The result was that the
amount of heat created nore closely matched the heat demand, and the Konus
t herefore operated continuously, and at a relatively stable rate, throughout

the test. Using significantly less fuel, the device actually generated nore
heat than at O athe, and the plant as a whole was able to operate (that is,
produce waferboard) for a greater percentage of the testing time. It is

inmportant to note that the representatives of the EPA and the APCD who
testified at trial did not consider any of the Kremming test results to be
incorrect or msleading.

The test results processed by Interpoll and returned to LPC indicated
that CO emi ssions were three tines greater at O athe than they were at
Kremmling. This discrepancy is due to the fact that COis a product of
i nconpl ete conbustion. Since there was so nuch nore inconplete conmbustion
associated with the Oathe test, it naturally follow that the CO em ssions
there would be greater.

Steven Frey of the EPA reviewed the March, 1985 stack test results and
used themto calculate the potential to emt various pollutants fromthe two
plants. Using this data, he concluded that the Oathe facility had the
potential to emit nore than 250 TPY of CO and therefore
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constituted a "mmjor stationary source" of air em ssions (as that termis
defined in the PSD regulations). Simlarly, Frey calculated that the
Kremmling facility had the potential to emt more than 100 TPY of VOCs, and
therefore qualified as a "mgjor nodification" of the w gwam burner.
Accordingly, the EPA issued two Notices of Violation ("NOVs") to this effect
on June 5, 1985.

Frey's original calculations did not take into account any of the
restrictions on operation contained in the state pernmts. Rather, his
original figures are based on the assunption that the Krenmmling and d at he
pl ants could operate at an unrestricted 8760 hours per year. Accordingly,
he conbined this figure and the March emi ssion data from O athe to cal cul ate
that the A athe plant had the potential to emt 437.9 TPY of CO Simlarly,
he used the March data from Kremml i ng and EPA Method 25 to conclude that the
Kremml ing plant had the potential to emt 265.0 TPY of VOCs. These
calculations fornmed the basis for the i ssuance of the June, 1985 NOVs.

After conparing the results of the March stack tests at Krenming and
O athe, and considering Slivinsky's report on the different nethods of
operation at each facility, LPC concluded that the test data for the O athe
Konus was i naccurate because the unit was not operated as designed. LPC
contacted the EPA and the APCD to explain this conclusion. It inforned both
agencies of its decision to retest the dathe Konus in June, and invited
both agencies to attend. Jorgenson accepted the invitation and attended for
the APCD. Frey responded that the maxi mum capacity of the Konus coul d not
be tested in the relatively warmnmonth of June. As a result, he stated that
the June test results would have no effect on his conclusion and that he
woul d not be in attendance.
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LPC did retest em ssions fromthe Konus at Oathe in June of 1985. The
fuel feed was operated in the automatic node, and, as with the test at
Krenmml i ng, heat output was matched with heat demand. Predictably, the
em ssion rate for CO was drastically lower than the March test at O athe and
simlar to the em ssion race neasured at Kremmling.

On July 10, 1985, representatives of LPC and the EPA held a conference
to discuss the NOVs that were issued the previous month. At this
conference, Frey explained the reasoning behind the EPA's position that the
plants were in violation of the PSD regul atory schene. |n response,
Slivinsky explained why LPC felt that no violation had occurred. Wth
respect to O athe, Slivinsky explained that the March stack tests were
unreliabl e because the plant would never actually be operated so badly that
the Konus fire would go out. Addressing the EPA's concern that maxi num heat
demand coul d not be tested in June, Slivinsky offered to retest the Konus
the following winter. Wth respect to Krenmling, Slivinsky infornmed the EPA
that the wi gwam burner, the alleged mpjor stationary source, had been
di smant | ed.

At this conference, Frey was inforned by LPC that the restrictions
in the state permts effectively linmted the plants to 8000 hours
of operation per year.[SEE FOOTNOTE 12] Applying this limtation to the
data from

[ FOOTNOTE 12]. Interestingly, none of the many permts issued for the
Krenmmling and O athe facilities, by their ternms, expressly
limt operations to 8000 hours per year. This figure does
not even appear at all in 15 of the 19 permts that were
ultimately issued, including the original ten permts and the
five permits issued for Krenmmling in 1987. Four of the
pernmits -- the O athe Konus and dryer pernmits dated May 28,
1985, the O athe dryer permt dated October 21, 1985, and the
Kremm ing dryer permt dated Novenber 20, 1985 -- do contain
a reference to 8000 hours of operation. However, these
actually state only that various other specific restrictions
on enmi ssions that are expressly contained in those permts
wer e determ ned "based on" 8000 hours of operation per year.
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the March stack tests at O athe, he calculated that the O athe plant had the
potential to emit 399 TPY of CO Simlarly, the Krenmling data, when
applied to this limtation, indicated that the Krenmling facility had the
potential to emit 242.1 TPY of VOCs neasured in accordance with EPA Method
25.

Upon | earning that the w gwam burner had been dismantl ed before the
NOVs were ever issued, the position of the EPA gradually becane that the
Kremmling facility constituted a major source inits own right. At this
poi nt, unconvinced that Method 25 was the appropriate nethod for neasuring
VOCs in the PSD context, [ SEE FOOTNOTE 13] Frey recal cul ated the potential to
emt VOCs at Kremml ing using a new and unpublished met hodol ogy that he
concei ved and that he felt was preferable. The basic difference between the
two nmethods is that under Method 25, VOCs are expressed as carbon, but under
Frey's nethod, VOCs are expressed as fornal dehyde. Since the nolecul ar
wei ght of formal dehyde is greater than the atom c weight of carbon, Frey's
net hod results in a greater VOC emission rate than Method 25. Using his new
net hod, Frey calculated the potential to emt VOCs at Kremmling to be 293.5
TPY for 8760 hours of operation and 265.3 TPY for 8000 hours of operation

[ FOOTNOTE 13]. Method 25 is a method for VOC emi ssion testing and anal ysis
pronul gated by the EPA and published at 40 C.F. R Section 60
App. A It was originally devel oped in the context of new
source performance standard, but the regulations state that
all of the methods contained in Appendi x A have potentia
applicability in other contexts. The government's position
is that a nethodology arising in the context of new source
performance standards "is not necessarily applicable to
sources subject to the prevention of significant
deterioration requirenents.” |In enacting the PSD programin
1976, Congress ordered the EPA to pronul gate regul ations
gi ving specific guidance for a nunmber of pollutants,
including VOCs. 42 U. S.C. Section 7476(a) & (c). The
governnent does not dispute the fact that the EPA has never
conplied with this directive, and that the deadline set by
Congress passed several years ago.
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Al t hough nothing transpired at the July conference to change LPC s
position that its Krenming and O athe facilities were not subject to the
PSD program it decided after this neeting to apply for PSD pernits anyway.
Thi s decision represented both an attenpt to satisfy the EPA and a
realization that a significant expansion of these operations in the future
m ght really trigger the PSD program Before any such applications were
ever submtted, the EPA issued an adnministrative order to LPC on Septenber
27, 1985. The order directed LPC to submt a PSD permit application for its
O athe wafer board facility within 60 days of the effective date of the
order. The order stated that it would becone effective 15 days after its
i ssuance. However, in a display of the efficiency for which the public
sector is so fanous, the order was neither signed nor dated when it was
i ssued.

One of the conponents of a conplete PSD application is air "nonitoring"
dat a. [ SEE FOOTNOTE 14] Since this requirenment can be waived by the
adm ni strator, [ SEE FOOTNOTE 15] LPC requested such a waiver fromthe EPA on
Novenber 7, 1985. Although only the d athe plant was subject to the
adm ni strative order, LPC asked the EPA to consider a waiver for both
Kremm i ng and O at he because the plants were so similar and because it was
preparing to submit applications for both plants. EPA responded to LPC s
request in the negative on Decenber 3, 1985, but the response only addressed
the A athe plant. As a result, Slivinsky continued to wait for a response
whi ch addressed the Krenmling plant. Wen it appeared

[ FOOTNOTE 14]. The PSD regul ati ons generally require that the air quality of
the area in which the new enmi ssion source is to be located is
to be monitored over a period of at |east one year. See 40
C.F.R 52.21(m.

[ FOOTNOTE 15]. See 40 C. F.R 52.21(i)(8).
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that such a response would not be forthcom ng, he subnmitted PSD application
for both facilities on January 15, 1986.

At the time these applications were submtted, a state inplenmentation
plan ("SIP") for Colorado had not yet been approved by the EPA. [SEE
FOOTNOTE 16] Accordingly, the EPA was responsible for the adm nistration of
the PSD programin Col orado, and any application for a PSD permt subnmitted
during this period should have been submitted to the EPA. Nonet hel ess,
under the terns of an "interimagreenent” between the EPA and the Col orado
APCD, the substantive review of the application was performed by the APCD.
Thus, when a PSD pernmit was subnmitted to the EPA, it was shortly forwarded
to the APCD for review

Aware of this procedure, Slivinsky submtted the PSD permit
applications, contrary to the directions in the adm nistrative order,
directly to JimGCeier of the APCD. Slivinsky left a nessage with the APCD
that Geier should contact himif the latter had any questions or if there
were any problens with what was submtted. Shortly after receiving the
application, Geier conferred with Frey over the fact that the PSD
applications had been subnmitted. Neither Frey nor Geier nade any attenpt,
either by cover letter or phone call, to informLPC that the applications
had been submtted to the wong agency. LPC was infornmed of the probl em by
way of a letter fromEPA s regional counsel, on March 25, 1986.

LPC hired M. Charles Bray in February of 1986 as a consultant to
assist LPCin the PSD pernmitting process for the Krenmling and O at he
facilities. Bray reviewed the data fromthe stack tests that had been
conducted in March and June of 1985 and used these test

[ FOOTNOTE 16]. Colorado's SIP for its PSD program was approved by EPA in
Sept enber of 1986.



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

results to calculate the Kremming and O athe plants' potential to emt
various pollutants. In contrast to Frey's conclusions, however, Bray's
calculations indicated that the O athe facility did not have the potenti al
to emt 250 TPY of CO and that the Kremming facility did not have the
potential to emt 250 TPY of VOCs. 1In short, Bray's calcul ations indicated
that neither of LPC s Colorado facilities was a major stationary source of
air em ssions subject to the PSD program

The different conclusions reached by Frey and Bray can be expl ai ned by
the fact that Bray's calculations differ fromFrey's in a couple of
i mportant respects. First, with regard to O athe, Bray used the CO emni ssion
data fromthe June, 1985 test rather than the March, 1985 test. Bray
believed it would be inappropriate to use the March results because the
Konus heater was operated at that test in a manner contrary to its design.
Second, with regard to both facilities, Bray concluded that the nost
restrictive permt limtation was the annual linmt on production of 49, 950
TPY which is contained in the original saw and drier permts. Frey (it wll
be recalled) used a limt of 8000 hours per year of operation. Third, Bray
used Method 25 (rather than Frey's new nethod) to cal cul ate VOC em ssions.

Applying the permt limtation on annual tons of production, Bray
concluded that the potential of the Kremming plant to emt VOCs was 193.7
TPY under Method 25. Although he believed that Method 25 was the proper
net hodol ogy to enploy in calculating the weight of VOC em ssions, he also
calcul ated the potential to emt VOCs at Kremming to be 216 TPY using
Frey's new and unpublished net hodol ogy. Using the test results of the June,
1985 stack test, and applying the permt limtation on tons of production,
Bray cal culated that the potential to emit CO at the O athe plant was 196
TPY. He noted
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that if he had used the results of the March stack test at Kremmling
(instead of the data fromthe June test at A athe) that the potential of the
O athe plant to emit CO would have been | ower still (by about ten percent).

After reviewing LPC s original PSD permt applications, the EPA noted a
nunber of deficiencies. In response to the agency's conplaint that the
applications did not contain a "conplete" nonitoring plan. Bray subnmitted
revised nonitoring plans for both plants in June of 1986. 1In an effort to
address the other deficiencies, LPC submtted revised PSD applications to
the EPA in July and August of 1986 for the Oathe and Krenmmling facilities,
respectively. In Septenber of 1986, EPA inforned LPC that the revised
nonitoring plan was al so deficient, and, in Cctober of 1986, EPA infornmed
LPC of a nunber of problens with the second set of PSD pernmit applications.
Yet another nonitoring plan was subnmitted by LPC in April of 1987, and a
third set of PSD applications (which EPA has since found to be conplete)
were received by EPA in July of 1987. PSD permits for the two facilities
had not been issued as of the time of trial.

D. Procedural Posture of the Case

The United States filed its conplaint in this case on Septenber 12,
1986. The conplaint contained two clainms for relief. The first claim
al l eged that the Krenmling facility constituted a "major nodification" of
the pre-existing wi gwam burner, and the second all eged that the O athe pl ant
itself was a "mmjor stationary source.” These clains charged that the
plants were in violation of the PSD program because they were constructed
and were being operated in the absence of PSD permts.
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On February 3, 1987, the EPA issued yet another NOV to LPC all eging
this time that the Kremmling plant constituted a "major stationary source"
inits owm right. The United States then noved to anend its conplaint to
add a first claimfor relief in the alternative based on the violation
alleged in the 1987 NOV. The government al so sought to add a third claim
for relief based on LPC s failure to conply with the adm nistrative order
i ssued in Septenber of 1985. This notion to anend was granted. The first
claimfor relief was dism ssed by Menorandum Opi ni on and Order of this court
dat ed October 30, 1987, and the third claimfor relief was disn ssed on
defendant's notion at trial nade at the close of plaintiff's case-in-chief.

As a result of these rulings, only the first claimfor relief in the
alternative and the second claimfor relief remain for resolution. The
narrow questions they present are whether the O athe plant had the potential
to emt 250 TPY of CO and whether the Krenmling plant had the potential to
emt 250 TPY of VOCs. While these issues might at first appear to present
questions of fact, their resolution actually turns on the |egal construction
of the term"potential to emt."
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I'11.  CONCLUSI ONS OF LAW
A The Thirty Day Notice Provision of 42 U S.C. Section 7413
42 U.S.C. Section 7413(a) (1) provides as foll ows:
VWhenever, on the basis of any information available to him
the Administrator finds that any person is in violation of

any requirement of an applicable state inplenmentation plan,
the Administrator shall notify the person in violation of the

plan... of such finding. |If such violation extends beyond
the 30th day after the date of the Administrator's
notification, the Admnistrator... may bring a civil action

in accordance with subsection (b) of this section.

42 U.S.C. Section 7413(a) (1) (1983) (enphasis added). Subsection (b), in
turn, enpowers the EPA to bring a civil enforcenent action for an
injunction, or civil penalty, or both, whenever the owner of a mmjor
stationary source "violates any requirement of an applicable inplenmentation
plan... nore than 30 days after having been notified by the Adm nistrator
under subsection(a)(1l) of this section of a finding that such person is
violating such requirenent.” 1d. Section 7413(b) (2) (enphasis added)

These provisions make it clear that, in enacting the PSD program
Congress envi sioned a system where, before the EPA has jurisdiction to bring
a civil enforcement action, (1) the source which is allegedly in violation
nmust be notified by the EPA of the violation, and (2) the source nust
di sregard the warning and persist in the alleged violation for 30 days. The
EPA is empowered to bring such a civil suit only on the basis of the
specific violation alleged in the NOV and only where that specific violation
has continued for 30 days. United States v. Louisiana-Pacific Corp., No
86- A-1880, slip op. at 11 (D.Colo. Oct. 30, 1987) (hereinafter Menorandum
Qpinion). As a result, not every violation of the PSD provisions is
acti onabl e, but
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only those where the alleged offender is notified of the violation and
persists in the violation for 30 days thereafter. 1d. at 13.

A primary legal question raised in this case and which nust necessarily
be resolved at the outset is the proper construction of the 30 day period
referred to in 42 U.S.C. Section 7413. Defendant contends that this
provi sion shoul d be given the narrowest possible construction. It argues
that in considering whether the 30 day requirenent is nmet, the court nust
l ook only to the 30 day period i nmediately follow ng the issuance of the
NOV. It urges that any other events transpiring after this period are
irrelevant. Thus, if the facilities in question becane mgjor stationary
sources (the specific violation alleged in the NOVs at issue) 31 days after
the NOVs issued, and this violation continued thereafter, LPC would contend
that such a violation is not actionable because it began nore than 30 days
after the notice was issued. |If the EPA wished to bring an action on this
violation, the argunent goes, then it would have to issue a second NOV
al l eging the same violation and wait another 30 days.

Applied to the facts of the present case, LPC urges that because the
NOV for the O athe plant (which alleged that the facility had the potenti al
to emt 250 TPY of CO and was therefore a nmmjor stationary source) was
i ssued on June 5, 1985, this court should only consider whether facility had
the potential to emt 250 TPY of CO between June 5, 1985, and July 5, 1985.
Simlarly, since the NOV for the Krenmling facility (which alleged that the
facility was a major stationary source because it had the potential to emt
250 TPY of VQCs) issued on February 3, 1985, LPC would have the court narrow
its inquiry to whether the Kremmling plant had the potential to emit 250 TPY
of VOCs between February 3, 1985, and March 5, 1985.
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Plaintiff argues for a broader construction of the 30 day requirenent.
It asserts that this jurisdictional prerequisite exists solely for the
purpose of giving the source fair warning of the problem and a reasonable
period of time to clean up its act. Thus, in contrast to the position taken
by LPC, the government urges that this jurisdictional requirenent has been
net if the source commits the specific violation alleged in the NOV anytine
after the 30 day grace period has run.

I concl ude, again, [ FOOTNOTE 17] that the latter constructi on now being
urged by the governnment is indeed the correct one. The Clean Air Act taken
as a whole, and a plain reading of its provisions, both clearly indicate
that, in enacting the notice requirenment at issue, Congress' intention was
to give an alleged source a brief period of tine within which to evaluate
its options before the substantial penalties avail able under the act could
becone a possibility. [SEE FOOITNOTE 18] It did not intend to create a
jurisdictional technicality that could be abused to prevent even the nost
reckl ess and chronic polluter frombeing brought to trial

VWhere a source is truly in violation, the PSD programis designed to
al | ow and encourage the source to correct the problem To further this
goal, the provision being considered should be construed in such a way as to
create an incentive for the source to permanently correct the problem not
nerely to correct it for 30 days. To achieve this permanent correction, the
EPA' s power to enforce the violation alleged in the NOV nust be ongoi ng
rather than extending nmerely for 30 days.

[ FOOTNOTE 17]. See Menorandum Opi nion at 17 (wherein the approach now being
urged by the governnment was applied by this court without
comment at a time before the issue had specifically been
rai sed)

[ FOOTNOTE 18]. The specific | anguage chosen by Congress expressly
contenpl ates the effect of an NOV extendi ng beyond the 30
days immediately following its issuance. 42 U S.C. Section
7413(a) (1) ("I1f such violation extends and beyond the 30th
day..."); 42 U S.C Section 7413(b) (2) (EPA has jurisdiction
to sue whenever the owner of a source commits a violation
"more than 30 days after having been notified...").
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Were this court to accept the construction being urged by LPC, it would
create a | oophole in the enforcenent schene |arge enough to swallow the
entire PSD program Under such a construction, an irresponsible source
could chronically and even intentionally avoid the PSD program by
tenporarily correcting the violation alleged near the end of the 30 day
period. After that period had passed, the source could return to business
as usual and continue to operate in violation until the next NOV was issued.
In light of the fact that one NOV is sufficient to put a source on notice, |
fail to see what possible purpose could be served by forcing the EPA to
continually issue identical NOVs to the sane of fender.

In sum the jurisdictional requirement of 42 U.S.C. Section 7413 has
been met if the source conmts the specific violation alleged in the NOV
anytime after the 30 day grace period has run. Therefore, in the case at
hand, if the EPA can show that the O athe facility had the potential to emt
250 TPY of CO anytine after July 5, 1985, it has shown a violation of the
PSD program actionabl e under 42 U S.C. Section 7413. Simlarly, if it can
prove that the Kremming plant had the potential to emit 250 TPY of VOCs
anytime after March 5, 1987, it has nade out an actionable violation. This
ruling does nothing to increase the exposure to liability of a source that,
upon receiving notice of a violation, does what is necessary to neet its
responsibilities to society by pursuing a policy of permanently conplying
with the law. Rather, the practical effect of this holding extends only to
sources who woul d take advantage of a perceived technicality in the | aw and
whose long termstrategy and policy is to continue to violate the Cean Air
Act even after having been warned.
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B. "Potential to Emt" [SEE FOOTNOTE 19]
The PSD regul ations define the term"potential to emt" as foll ows:

"Potential to emt" neans the maxi mum capacity of a
stationary source to emt a pollutant under its physical
and operational design. Any physical or operational
limtation on the capacity of the source to enmt a

pol lutant, including air pollution control equipment and
restrictions on hours of operation or on the type or
amount of material conbusted, stored, or processed,
shall be treated as part of its design if the limtation
or the effect it would have on enmissions is federally
enforceable.”

40 C.F.R Section 52.21(b) (4). |In order to resolve the seem ngly narrow

i ssues of the potential to emt VOCs and CO at Krenmling and O athe, it is
necessary to grapple with some perplexing (and as yet unanswered) [SEE
FOOTNOTE 20] |l egal questions raised by this definition and the unique facts
of this case. First, what is nmeant by the "maxi nrum capacity"” of a source to
emt a pollutant under its "physical and operational design"? Second, are
the operational limtations contained in the state permts "federally
enforceable"? Third, if they are, which of the several permt restrictions
shoul d be used in the calculation? Fourth, should such operational
limtations be included in the calculation of a source's potential to emt
even where such restrictions are routinely and knowi ngly viol ated? The
court will now address each of these issues in turn.

[ FOOTNOTE 19]. A thorough analysis of the term"potential to emt",
including a history of its definition and construction, is
set forth in the Menorandum Opi nion at 17-24.

[ FOOTNOTE 20]. There is precious little prior authority dealing, even in a
general way, with the proper construction of the term
"potential to emt." Moreover, with regard to the narrow and
uni que i ssues enunerated and discussed in this litigation,
the parties have been unable to supply any hel pful citation
in their briefs, and the court has simlarly been unable to
| ocate any casel aw bearing directly on these points. Thus,
since the issues raised in this case appear to present novel
questions of law, the court nust address them without the
benefit of any precedent with which to guide the anal ysis.



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o
<
<
o
Ll
2
=

1. "Maxi mum Desi gn Capacity”

LPC argues that the results obtained fromthe March, 1985 test of the
Konus heater should not be used in the calculation of potential to emt.
LPC urges the court that it would be inappropriate to use such data because
the concept of potential to emt clearly contenplates the unit being
operated as designed, and that the O athe Konus was operated contrary to its
design at the test in March of 1985. The governnent responds that the
March, 1985 O athe data is acceptabl e because the term"potential to emt"
really means the maxi num eni ssions that a source can possibly generate,
regardl ess of whether it is being operated as designed. The governnent
argues that, even though the operation of the Konus at this test may have

been incorrect, it was still possible to operate the unit in this way, and
that this data is therefore useful for determ ning the maxi num eni ssions the
source can generate. For the several reasons that follow, | find the

governnent's position on this issue untenable, and hold that the concept of
potential to enmit refers to the maxi num em ssions a source can generate when
bei ng operated within the constraints of its design.

The PSD regul ati ons thensel ves define the potential to emit as the
maxi num capacity of a source to emt pollutants under its physical
operational design. 40 C F.R Section 52.21(b) (4). The plain reading of
this | anguage indicates that test data nust neet two requirenents before it
may properly be used in the calculation of a source's potential to emt.
First, the unit being tested nust be operated during the test in the manner
in which it is designed to be operated. Second, within that constraint, the
unit must be operated at nmaxi mum capacity, or "full throttle," throughout
the test.
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Any analysis of the definition of "potential to emt" nust include a
reference to the case of Al abama Power Co. vs. Costle, 636 F.2d 323
(D.C.Cir. 1979) because the current definition above was pronul gated in
response to the D.C. Circuit's holding in that case. The reasoning in the
Al abama Power opinion indicates that the government's construction shoul d
not be accepted. At the tinme this case was before the D.C. Circuit, the EPA
by regul ation defined potential to enmit as referring to the projected
em ssions of a source when operating at full capacity, with the projection
i ncreased by hypot hesi zing the absence of air pollution control equi pnent
designed into the source. Id. at 363. The court rejected such an
interpretation, and remanded the regulations to the EPA with instructions to
the agency to include the effect of in-place control equipnment in defining
potential to emt. Id. at 355. Holding that potential to enmt refers to a
facility's "design capacity," the court reasoned that since air pollution
control equipnent was part of the overall design of the source, it nust be
considered in the calculation of potential to emt. Id. at 353.

The broad hol ding of Al abama Power is that potential to emt does not
refer to the maxi num em ssions that can be generated by a source
hypot hesi zi ng the worst concei vabl e operation. Rather, the concept
cont enpl at es the maxi num eni ssions that can be generated while operating the
source as it is intended to be operated and as it is nornally operated. O
course, it is possible that a source could be operated w thout the control
equi pment designed into it or that a Konus heater could be operated so badly
that the fire would go out. Yet, Al abama Power stands for the proposition
t hat hypot hesi zi ng the worst possible em ssions fromthe worst possible
operation is the wong way to calculate potential to emt.
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Additionally, it serves no legitimate purpose to test the emi ssions
froma source when that source is being operated in a way it woul d never be
operated in actual practice. Such data is valueless unless EPA' s purpose is
to require every source in attainment areas to be subject to the PSD
program It is clear, however, that this was not Congress' intention, since
it expressly exenpted small sources.

The government makes much of the fact that it is theoretically possible
to operate the Konus in the manner that was done at the March, 1985 test at
O athe, and that it was even possible to operate the plant (produce
waf er board) when the Konus was being misused in this way. Wile this
statenent may be correct, this argunent fails to neet the court's concern
that any em ssion data gathered during such operation would be val uel ess.
For exanple, it makes as nuch sense to add so nuch fuel to the Konus that
the fire goes out as it does to fuel the unit (which is designed to accept
wet bark and sawdust) with coal. Certainly it might be possible to do both,
and the unit mght even generate sufficient heat to produce waferboard
Yet, either course of action would be contrary to the unit's design, and
nei ther would yield any useful emn ssions data.

In the present case, there can be no doubt that the Konus at O athe was
operated during the March, 1985 emi ssions test in a manner contrary to its
design. First, it is uncontroverted that the Konus is designed to match
heat output wi th heat demand, whether the unit is operated in the automatic
or sem -automatic node, and that this was not done at the test. Second, the
Konus is designed to generate heat by way of conplete conbustion, but the
fire primarily snol dered, rather than burned, during the test in question.
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Mor eover, the manner in which the Konus was operated during the March,
1985 test at O athe woul d never occur during normal operations. First, the
function of the Konus is to generate heat. The testinpny was uncontroverted
(and common sense would also indicate) that, in light of this purpose, the
Konus woul d never be operated so badly that the fire woul d actually be
snot hered. Second, the Konus is designed to be fuel efficient, generating
the greatest anmpunt of heat or power fromthe | east anpbunt of fuel. Since
resorting to outside sources for fuel would be an expense to the business,
the realities of a conpetitive marketplace suggest that LPC would act to
conserve its internal fuel supply by operating the unit fuel-efficiently as
it is designed. Third, and perhaps nost inportant, the fuel-feed setting
was pre-cal cul ated to provide an anpbunt of fuel that would generate 28
mllion BTU  Although the unit was often run on sem automatic, this kind of
fuel feed setting would never occur in actual practice because (even
allowing the plant to cool for a full winter night, and heating the hot
ponds to tenperatures forty percent above normal) the Oathe facility wll
sinply never generate that great a heat denand.

In sum the results of the March, 1985 test of the Konus heater at
A at he cannot be used to properly calculate the potential of that source to
emt CO because during that test the device was operated in a manner
contrary to its design and in a manner that would never occur in nornal
operations. The governnment's only evidence that the potential to emt CO at
A at he exceeded 250 TPY consisted of Frey's calculations, all of which were
based on data fromthe March, 1985 test at O athe. Since (for the reasons
expressed above) this
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evidence is unreliable, and in light of the fact that the COresults from
the Kremmling test were unchal |l enged by the government and were so radically
different fromthe Oathe CO data, | find the governnent's evidence on this
mat t er unpersuasi ve. [ SEE FOOTNOTE 21] Accordingly, since plaintiff has
failed to carry its burden of proof, the second claimfor relief will be

di sm ssed.

2. "Federal |y Enforceable" Restrictions

A crucial aspect of LPC s defense in the present case is its assertion
that the operational limtations contained in the state em ssion permts
nmust be considered in calculating the potential of the Krenmling plant to
emt VOCs. Wth regard to such restrictions, the PSD regul ati ons provide
that any operational limtation to which a source is subject, including
"restrictions on hours of operation or on the type or ampunt of nateri al
conbusted, stored, or processed,"” should be taken into account in
determining the source's potential to emit, but only if the limtation or

the effect it would have on emissions is "federally enforceable.” 40 C. F. R
Section 52.21(b) (4). |In the present case, since the permt limtation upon
which LPC chiefly relies (an annual limtation on the anpbunt of waferboard

whi ch may be produced) is clearly a restriction on the anbunt of material
processed, it should indeed be included in the calculation of potential to
emt if it is "federally enforceable.”

The PSD regul ations provide that the term"federally enforceable”
refers to all limtations and conditions which are enforceable by the EPA
40 C.F.R Section 52.21(b) (17). The termis broadly defined to

[ FOOTNOTE 21]. Additionally, | note that there is no evidence in the record
(presented by either side) to indicate that the COresults
fromeither of the other two tests March, 1985 at Kremmling
or June, 1985 at O athe) would yield a potential to emt CO
at O athe of 250 TPY).
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include any requirenent or limtation contained in or created pursuant to
any SIP, whether it be a SIP to enforce the national anbient standards or a
SIP to enforce the PSD program Additionally, the term enbraces any
requirements or limtations inposed to enforce new source perfornmance
standards or created pursuant to a new source review process. |d.

Casel aw confirns the proposition that restrictions on en ssions inposed
by a state in or pursuant to its SIP are federally enforceable. 1In the
| eadi ng case of Union Electric Co. v. EPA, 515 F.2d 206, 211 (8th Cr.
1975), aff'd, 427 U. S. 246 (1976), reh' q denied, 429 U S. 873 (1976), the
court held that the requirenments of an EPA-approved SIP "have the force and
effect of federal |aw and may be enforced by the [EPA] in federal courts."
Accord Friends of the Earth v. Carey, 535 F.2d 165, 171 n. 6 (2d Cir. 1976),
cert. denied, 434 U S. 902 (1977). Even state-adopted emi ssion limtations
which are nore stringent than necessary to neet the federal anbient air
standards are federally enforceable. Friends of the Earth v. Potonac
El ectric Power Co., 419 F.Supp. 528, 533 (D.D.C. 1976).

The state pernmits at issue in this case were issued under the terns of
Colorado's air quality regulation No. 3, 5 C C.R Section 1001-5. This
regul ati on was part of Colorado's approved SIP for the enforcenent of the
Nati onal Anbient Standards. Thus, since the restrictions in question were
establ i shed pursuant to a SIP, they are federally enforceable by definition.

3. VWi ch Restrictions to Apply
Restrictions contained in state permts which lint specific types and

amounts of actual emissions ("blanket" restrictions on em ssions) are not
properly considered in the determ nation of a
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source's potential to emit. Menorandum Opinion at 20. However, federally
enforceabl e permt conditions which restrict hours of operation or anounts
of material conbusted or produced are properly included in the cal cul ation.
Id. Wthin the latter category, however, where the pernmits at issue contain
a nunber of different restrictions, a question arises as to the proper
restriction to use in the calculation. The expert testinony on this issue
was uncontroverted that the "nost restrictive" of the several pernmt
limtations is the one that should be enployed in determ ning the potenti al
to emit.[SEE FOOTNOTE 22] | find that | agree with that proposition, and so
hol d.

In this particular case, however, such a ruling does not dispose of the
i ssue, since the experts in this case were in disagreenent over which permt
limtation should be considered the npbst restrictive. Frey's calculations,
it will be recalled, were based on an annual linmt on operations of 8000
hours. In contrast, Bray enployed the annual lint on production, contained
in the original saw and press permtss, of 49,950 tons.

To state the issue a bit nore precisely, there was never any question
about which limtation was the nore restrictive of the two. Al other
factors and variabl es being equal (that is, if the parties had otherw se
used the same nethodol ogy and test data), the limtation on annual tons of
production would always yield a lower figure for potential to enmt than the
limtation on annual hours of operation. Thus, in that sense at |east, the
restriction utilized by Bray was clearly the nore restrictive. Rather, the
controversy on this issue

[ FOOTNOTE 22]. For an explanation of the concept behind the term "nost
restrictive permt limtation," see supra note 5.
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stemmed fromthe governnent's contention that the restriction on tons of
production was not an "effective" linmt on operations and should not have
been used at all

Essentially, the government's position was that this restriction did
not really limt production to 49,950 TPY because it applied only to
finished production. Since sone of the waferboard produced is renoved
during the trinmng process, the governnent argued that nore than 49, 950
tons could actually be produced under this limtation. For exanple, if the
LPC produced 49,950 tons of finished product, and in the process renpved
1000 tons of waferboard as trim the governnment would contend that 50,950
tons had actually been produced.

LPC s response to this concern was that Bray took the trinm ng process
into account in making his calculations. In conputing the "em ssion factor”
upon which his results were based, Bray took the anpbunt of total em ssions
generated during the test and divided by the total weight of finished
product to cone up with a figure of enissions per ton of finished
production. O central inportance is the fact that the emission factor was
based on production after the trimmng process. Bray then multiplied the
em ssion factor by the annual linmt of 49,950 tons to determ ne the annual
potential to emt.

After thorough exam nation of the calculations submtted by the experts

inthis case, | find that the annual limtation on tons of production,
properly enployed, is indeed as effective a restriction on operations as any
of the others contained in the permts. | further find that this

restriction was properly utilized by Bray. Since the emi ssion factor he
conputed stated the onmi ssions generated per ton of finished product, the
em ssions generated in producing the
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waf erboard that was ultimately trinmed were included in the potential to
emt figure. Mrreover, if it is valid to assune that the em ssions
generated during a four-hour test are representative of and can be used to
conpute the em ssions generated throughout the year, it is just as valid to
assunme that the anount of trimrenoved during such a test is representative
of the trimrenoved throughout the year. Accordingly, since the annual

limtation of tons of production is the npbst restrictive permt limtation,
and since it is as effective a limtation on operations as any of the other
restrictions contained in the permts, | find that it was the proper

limtation to enploy for purposes of determining potential to emt in the
present case.

4. The Proper Effect of Pernmit Limtations That Are
WIllfully and Regularly /Violated

Federal |y enforceabl e restrictions on operations that are contained in
state pernmits are properly considered in determ ning potential to emt. 40
C.F.R Section 52.21(b) (4). Were a nunber of such restrictions exist, the
"nmost restrictive" of the several provisions is the one that should be
enployed. In the case at hand, the annual limtation on tons of production
is both federally enforceable and the nost restrictive. Nonetheless, the
governnent argues that this limtation should not be considered in this
case.

The government argues generally that a source which know ngly and
routinely violates the conditions of a permt should not get the benefit of
those conditions in the conputation of the source's potential to emt.

Thus, since LPC regularly and know ngly violated the restriction on annual
tons of production, the governnent urges that this restriction should not be
considered in the present case. For the reasons which follow, | agree with
the government on this point, and rule that conditions contained within
state em ssion permts
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are not to be considered the determ nation of a source's potential to emt,
notw thstanding 40 C.F. R Section 52.21(b) (4), where such conditions are
knowi ngly and regul arly vi ol at ed.

First, as already noted, the definition of potential to emt at issue
here was promul gated in response to the D.C. Circuit's holding in Al abama

Power, 636 F.2d at 323. In that case, it will be recalled, the court ruled
that the effect of pollution control equi pnent designed into a source nust
be considered in calculating the source's potential to emit. 1d. at 355.

VWile that rule of lawis a good one, it is clear fromthe opinion that this
hol di ng i s based upon the assunption that the control equi pnent in question
will be used. 1d. at 353-55. See also (prior opinion in same case) Al abama
Power Co. v. Costle, 606 F.2d 1068, 1076 (D.C. Cir. 1979) ("The 'potential to
emt' of any stationary source nust be cal cul ated on the assunption that air
pol I ution control equiprment incorporated into the design of the facility
will function to control emissions in the manner reasonably anticipated when
the calculation is nmade."). As a result, | amunconvinced that the D. C
Circuit would extend this protection to a source where the control equi pnent
was never used, inoperable, or disconnected.

The EPA went beyond the narrow hol di ng of the Al abama Power case when
it drafted the new definition of potential to emt to enconpass not only
"air pollution control equipnent,"” but also federally enforceable
"restrictions on hours of operation or on the type or ampunt of nateri al

conbusted, stored, or processed.” 40 C.F.R Section 52.21(b) (4). In the
sane way that the court's holding in Al abana Power assunes that the control
equi prent will be used, however, | believe that the latter part of this

definition contenplates that emssion limtations appearing within state
pernmits will be conplied with. Thus,
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as | am unconvinced that the Al abama Power court would extend the protection
offered by its opinion to sources which fail to utilize their pollution
control equipnent, | amsimlarly unwilling to extend the rule that
federally enforceable permit limtations are a conponent of potential to
emt to a case where such limtations are repeatedly ignored or violated.

Second, to hold that pernmit limtations which are repeatedly violated
shoul d nonet hel ess be considered in determning potential to emt would give
better treatment to sources which knowi ngly violate such conditions than the
treatnment currently afforded sources which conply with the law. For
exanpl e, consider a source which has a potential to emt pollutants of |ess
than 250 TPY solely by virtue of operational limtations contained within
state permits issued to it. Wen faced with the need to expand operations,
such a source can choose to either 1) apply for new permts with | ess
restrictive limtations and conply with the old pernmits until the new ones
are issued, or 2) violate the conditions contained within its current
permits. Should it choose to obey the Iaw and follow the forner course of
action, and should the relaxation of its permt limtations cause its
potential to emt to exceed 250 TPY, it will becone subject to tho PSD
program as soon as the new pernmits are issued. This is because regul ations
currently provide that when a particul ar source becones a major source
solely by virtue of the relaxation of a federally enforceable linmtation on
operations, the source shall at that tine becone subject to the permt
requirements of the PSD program See 40 C.F. R Section 52.21(r) (4).

In the present case, it is established that LPC knowi ngly viol ated the
annual restriction on tons of production contained in the state air em ssion
pernmits at both Kremmling and O athe. As a result, this
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limtation (upon which Bray's cal cul ati ons were based) may not be enpl oyed
in determning potential to emt in this case. Therefore, my conclusion as
to the potential to emt VOCs at Krenmmling is based upon unrestricted

oper ati ons.

In addition to the cal cul ati ons based upon unrestricted operations,
Frey also calculated the potential to emit VOCs at Krenming enpl oying an
annual limtation on operations of 8000 hours per year. | have not
consi dered these cal cul ations in reaching ny conclusion for a nunber of
reasons. First, it does not appear that any of the Kremming pernits really
do limt operations to 8000 hours per year. The only permt issued for
Krenmm i ng even containing a reference to 8000 hours of operation is the
drier permt dated Novenber 20, 1985, but the terms of that permt nerely
state that sone of the specific restrictions that are set out in that permt
wer e determ ned "based on" 8000 hours of operation per year.[SEE FOOTNOTE
23] Second, even if this permt did linmt operations to 8000 hours of
operation per year, such that it were necessary for nme to decide the
question, | would hold, for the reasons expressed above, that a regul ar and
willful violation of one permt linmtation (such as the annual restriction
on tons of production) should elimnate consideration of any other permt
limtations (such as the annual restriction on hours of operation) which
woul d ot herwi se apply to the source.

Third, even if the rulings above are found to be too harsh, the
ul timate conclusion regarding the potential to emt at Kremming shoul d
still be based upon unrestricted operations, since both the permt
containing the 49,950 ton limtation and the permt containing the 8000 hour
reference were superceded in July of 1987. The new permts issued for
Kremm ing do not contain the 8000 hour reference,

[ FOOTNOTE 23]. See supra note 12.



and raise the restriction on annual production to 78,216 tons. O course,
if aviolation were to be based upon this fact rather than upon the |egal
rulings in this opinion, the date of the violation would be July 20, 1987,
rat her than the end of Novenber, 1986.

W thout considering any restrictions on operations, Frey calculated the
potential of the Krenmling plant to emit VOCs to be 265 TPY under EPA Met hod
25 and 293.5 TPY using his own unpublished nethodol ogy. Under either
approach, the Krenm ing plant obviously qualifies as a mgjor stationary
sour ce. [ SEE FOOTNOTE 24] Under the reasoning | have enpl oyed, the-plant
woul d have becone a maj or source around Novenber of 1986, which is when LPC
first violated the limtation on production upon which it had been relying.
Accordingly, | conclude that the violation alleged in the February 3, 1987
NOV (that the Kremmling plant was a major stationary source w thout a PSD
permt) not only existed on that date, but persisted for nore than 30 days
thereafter. Therefore, | find in favor of the plaintiff onits First Claim
for Relief in the Alternative.

C. Penalty

VWere the EPA files a civil enforcenent action and successfully
establishes that a violation of the PSD regul atory scheme existed for nore
than 30 days follow ng the issuance of an appropriate NOV, the court is
empowered to assess a civil penalty of up to $25,000 per day of violation.
42 U.S.C. Section 7413(b) (2). Generally, "[d]eterm nation of the anpbunt of
[a civil penalty] is committed to the informed discretion of the district
judge."” United States v. Ancorp Nat'l Services, Inc., 516 F.2d 198, 202 (2d
Cir. 1975). However, the penalty provision at issue expressly provides that

[ FOOTNOTE 24]. Accordingly, | need not reach the issue of whether Method 25
or Frey's nethodology is the proper approach for cal cul ating
the potential to emt VOCs.
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In determ ning the anount of any civil penalty to be assessed
under this subsection, the courts shall take into
consideration (in addition to other factors) the size of the
busi ness, the economic inpact of the penalty on the business,
and the seriousness of the violation.

42 U.S.C. Section 7413(b).

Al'l three of the factors enunerated in 42 U S.C. Section 7413 are
i mportant and shoul d be considered. United States v, Chevron U S A, Inc.,
639 F. Supp. 770, 779 (WD. Tex. 1985). Contra United States v. Cenera
Mot ors Corp., 403 F.Supp. 1151, 1164 (D.Conn. 1975).[ SEE FOOTNOTE 25]
However, there is nothing to indicate that all three factors are equally
i nportant or deserve equal weight. As a result, a nominal fine nmay be
i nposed upon even the largest enterprise in the appropriate circunstances.
General Motors, 403 F. Supp. 1164. For purposes of conputing the
appropriate fine, the penalty period begins when the source first conmts
the violation, and not |later when the NOV is issued. United States v. SCM
Corp., 667 F. Supp. 1110 (D.Md. 1987). Delay on the part of the governnent
in bringing the enforcenent action should neither increase nor decrease the
penalty amount. Id. at 1128

There is little precedent providing guidance on how to assess the
"seriousness" of the violations at issue. One recorded case

[ FOOTNOTE 25]. Since LPC is one of the |argest businesses in the United
States, it urges this court to rule that the first two
factors enunerated in 42 U S. C. Section 7413 should not be
consi dered, and in support thereof cites the case of United
States v. General Mdtors, 403 F.Supp. at 1151. Wiile | agree
with the district judge in General Mtors that the
seriousness of the violation may well be the nost inportant
factor of the three, | amnot prepared to say that the other
two factors are irrelevant. First, the General Mtors court
was interpreting a different provision than the one at issue
in this case and, while simlar, it is not identical
Second, to ignore two of the three factors expressly listed
in the statute woul d be contrary to both commpon sense and the
clear instructions of the Congress. Third, | believe that
the General Mdtors court was not inclined to consider the
first two factors because the defendant was an enornous
enterprise and the court had concluded that a nom nal fine
was appropriate under the unique circunstances of that case.
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in which a fine was i nposed for a violation of the PSD programis United
States v. Chevron, 639 F.Supp. at 770. In that case, the oil conpany

knowi ngly allowed treatnment of hydrogen sul phide to cease for a period of 17
nonths at its El Paso refinery. This action greatly increased em ssions of
sul phur di oxide, a harnful chemnmical and principal cause of "acid rain." Id.
at 772. The PSD rules were viol ated because the cessati on of treatnent
constituted a "mpjor nodification" for which the conpany had failed to
obtain a PSD permt. Due to the fact that Chevron had nunerous
opportunities to treat and control these emissions and "chose not to do so
for purely economic reasons,"” the conpany was fined $1000 per day for 522
days of violation. Id. at 779

In contrast, the General Mtors case dealt with a violation of the
Clean Water Act. United States v. General Mdtors, 403 F.Supp. at 1151. In
that case, vandals had entered an abandoned manufacturing facility that
General Motors was trying to sell. Once inside, they opened the val ves on
the plant's oil storage tanks, causing oil to spill onto the ground and
drain into a nearby creek which fed into the Pequabuck River. Wen Genera
Mot ors acqui red know edge of the spill, it pronptly notified the appropriate
state and federal authorities, and directed a thorough cl ean-up operation
whi ch prevented all but about 25 of the 6-8000 gallons spilled fromreaching

the river. Id. at 1153. 1In light of these efforts, and the fact that the
spill had been caused by third parties, a violation was found, but the court
assessed a fine of only one dollar. 1Id. at 1165
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1. M tigating Factors

In the present case, a nunber of factors going to the "seriousness" of
the violation mitigate against the inposition of a heavy penalty. First, in
LPC s defense, it should be noted that the PSD provisions create a nost
unusual and perplexing regulatory framework. These provisions prohibit the
construction of a major stationary source until after a PSD permit is not
only applied for, but actually received. Yet, one of the very propositions
illustrated by this case is that it is inpossible to know with certainty
whet her a source will qualify as a "mgjor" source until after it is
constructed and em ssion tests are perforned.

As a result, the PSD framework makes no provision for a source which
constructs in the good faith belief that it is not subject to the program
only to find out after operations are commenced that it is a mgjor
source. [ SEE FOOTNOTE 26] In such a situation, the npbst a source can do
(other than cease operations) is apply for PSD pernmits, and this was
pronptly done by LPC upon receipt of the NOVs.[ SEE FOOTNOTE 27]

Second, the only purpose to be served in requiring a new source to
submit a PSD permit application -- the only real purpose of the PSD
permitting program-- is to ensure that the new source contains the best
avai l abl e control technology ("BACT"). | amaware that the determ nation of
what controls constitute BACT for a particular source is an agency
determ nation to be nade by the EPA, and not by

[ FOOTNOTE 26]. Where the owner of a proposed source does not believe that
the PSD programis applicable, there is every incentive not
to submt a PSD application, since the permtting program may
legally take two to three years and, in practice, can take an
infinitely long tinme.

[ FOOTNOTE 27]. In response to the governnent's contention that these
applications did not contain "conplete" nonitoring
information, it defies logic to criticize a source in this
context (already constructed, and application required
imediately) for failure to include a year's worth of pre-
construction nonitoring information in its PSD application.
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this court. However, the testinony of nunerous experts at trial did
establish the fact that the pollution control equi pment "pioneered" by LPC
[ SEE FOOTNOTE 28], and which was installed at Krenmling and O athe at con-
si derabl e expense, was the nopst effective control equipnment for the
particular application at issue that technology could provide. Wile this
court cannot and does not hold that this equi pnent was BACT, | can and do
hold that, in light of the ultimte purpose of the PSD program these
actions taken by LPC nitigate against the inposition of a heavy penalty.

Third, there is no evidence that the em ssions fromKrem ing and
A at he caused environnental dammge in the sense that air quality standards
were violated. In addition to the installation of BACT, the other
requirement of the PSD permtting process is for the owner to denonstrate
t hat operation of the source will not cause emi ssions in the area to exceed
the National Anbient Air Quality Standards ("NAAQS") or any "increnents"”
established for particular pollutants. The governnent conceded that no
"increnents" have been set for the pollutants at issue in this case, and
that therefore a source need only stay within the NAAQS. Additionally, the
evi dence was undi sputed that the existing anbient air quality, with the
plants in operation, is far better than the NAAQS require for the pollutants
at issue.

Fourth, | am unconvinced that LPC reaped any econom c benefit fromits
del ayed conpliance with the PSD program The benefits of delayed conpliance
are properly conputed by attenpting to quantify

[ FOOTNOTE 28]. Use of EFBs to control emissions at Krenmling and d at he
represented the first successful commercial application of
that technol ogy in the waferwood industry.
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the savings a source obtains by installing the control equi pnent required by
the PSD program not when it is legally required, but rather at sonme later
point in time. The benefit consists of both the deferral of capita
investnent in the equiprment and the conpl ete avoi dance of the expenses of
operation and mai nt enance which woul d have been incurred if the equi pnent
were in place. The econonmists proffered by both sides agreed that the
benefit should be conputed by determ ning the cost of the equipnment as of
the date of nonconpliance and then bringing that value forward to the date
of conpliance using an appropriate discount rate. The maintenance and
operational expenses also create savings, and this cash flow nust be

di scounted as wel |

The date of nonconpliance is the date that the control equi pnent that
woul d have been required by the BACT anal ysis should have been paid for and
installed. This, of course, nust be a date when the source is in violation
of the PSD program and when the equi pment was technically available. The
date of conpliance is the date when the equipnent is paid for, installed
and operational.[ SEE FOOTNOTE 29] The econonists that testified reached
di fferent concl usions because they enployed different discount rates and
were given different dates (by the parties) as the date of nonconpliance
Al of themused the date that the EFBs were installed and operational as
the date of conpliance

In the present case, there was no econom c benefit from del ayed
conpliance for two reasons. First, the Krenmling and O athe plants were the
first plants of their kind in the country to install EFBs to contro
em ssions. Since the control equipnent required by the

[ FOOTNOTE 29]. This is the date of "conpliance" -- regardl ess of whether PSD
pernmts have been issued -- because the expenditure is tied
to this date, and it is the avoidance of this expenditure
that is being studied.



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

PSD program was installed as soon as it becane commercially avail abl e, [ SEE
FOOTNOTE 30] it cannot be said that LPC delayed in installing this

equi prent. Second, and perhaps nore inportant, is the fact that the EFBs
were installed, and the required nodifications were conplete, by the end of
1986. As established in Part 11l B above, however, the violation at

Kremm ing did not occur until about the end of Novenber, 1986, since it was
at this tine that the permt restriction on annual tons of production was
first violated. Thus, since conpliance (in economc terns) occurred at the
sane tinme the PSD programwas first inplicated, there cannot be said to have
been any del ayed conpliance or resulting econonmic benefit.

I note for the record that the governnent proposed an alternative
net hodol ogy for conputing the proper penalty in a case such as this. The
approach is to assess as a fine a percentage of the profits generated by the
source for the period that it was in violation. This approach is rejected
because it seens to this court to be so arbitrary and sinplistic as to not
really qualify as a "nethodol ogy" at all. If this nethod were used, two
conpani es of exactly the same size could conmt exactly the same violation,
yet two drastically different fines would be inposed if one conpany were
profitable and the other were not. Myreover, if the percentage is based
solely on the magnitude of the violation as suggested, this approach |eaves
no roomto consider

[ FOOTNOTE 30]. In stating that EFBs are the control equipnment that would be
required by the PSD permitting process, | do not nean to nake
any ruling that such equipnment is BACT. As already noted
BACT is an agency determ nation. Nonethel ess, the evidence
at trial was overwhelmng that the state-of-the-art equi pnent
installed at Kremm ing and O athe woul d constitute BACT when
that determnation is ultimately nmade. Moreover, | note that
t he government's own econom st used the date the EFBs were
installed as the date of conpliance in nmaking her
cal cul ations. Thus, while | do not rule that the EFBs
constitute BACT, | have, for purposes of conputing the
penalty in this case, no reason to believe that they do not.
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the cul pability of the offender. Thus, where a |large em ssion or spill
occurs, the nmethod | eaves no roomto assess a nominal fine against a
profitabl e defendant, as was properly done in "the General Mdtors case.

2. Aggravating Factors

Not wi t hst andi ng the several factors above which nitigate against "the
imposition of a heavy penalty, | conclude that sone penalty nust be assessed
nonet hel ess on the unique facts of this case. Initially, |I note that LPC
did knowingly violate the restriction on annual production contained wthin
its state em ssion permts. Mreover, it was this willful act that caused
the defendant to be in violation of the PSD program In this sense,
therefore, the violation in this case (however serious) was the result of a
deliberate and willful act, and cannot be characterized as an accidental or
i nadvertent transgression.[ SEE FOOTNOTE 31]

In determ ning whether a source is subject to the PSD program the EPA,
in good faith, takes into account state-inposed restrictions on operations.
However, the definition of the term"potential "to emt" -- and therefore
the PSD program as a whole -- is based on the assunption that a source
subject to such restrictions will nake a good faith effort to conply. Wre
this court to assess a nominal penalty only in this case, it would give
sanction to a willful disregard of the PSD regul atory franmework, and
encourage other sources in the future to disregard other lawful restrictions
on operations whenever convenient to do so.

FOOTNOTE 31]. However, | do not wish to characterize LPC s actions as a
knowing or willful violation of the PSD program Prior to
the issuance of this opinion, at |least, a knowi ng violation
of the conditions contained within a state-issued air
em ssion permt was not necessarily the equivalent of a
knowi ng vi ol ati on of the PSD program
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As | have already noted, the regulatory framework at issue may be
unusual ly difficult to conply with because it requires a source to guess
what its emi ssions will be prior to construction and the conmencenent of
operations. Nonetheless, there nust be no question that the burden of
guessing correctly remains with the source, and that a mstake in this
process can indeed result in a penalty. Oherw se, future sources that are

unsure of whether they will qualify as a major source will have no incentive
to apply for PSD permits which, undisputably, is a burden. Rather, they
will build first and wait for the issuance of an NOV before initiating the

pernmit application process.

Finally, failure to assess a penalty mght wongly give sone indication
that the PSD provisions were sonehow conplied with in this case. LPC urges
that by submitting PSD applications and installing state-of-the-art
pol lution control equiprment, it conplied "in substance"” with the PSD program
all along. Whatever effect these actions may have on the "seriousness" of
the violation, they do not, in and of thenselves, constitute conpliance with
the PSD regul atory framework. Although a source which has done these things
has probably done all that the PSD programrequires it to do, to hold that
this constitutes conpliance would be to entirely obliterate the EPA's role
in the process. Rather, the requirenents of the program have been nmet only
upon recei pt of PSD permits (not submttal of applications) after agency
review and determ nation of BACT. As a result, the PSD framework still
remains to be conplied with in this case.

The violation at the Krenmling pl ant began around Novenber of 1986 and
continues to the present time. Since nore than 30 days have passed since
the NOV alleging this violation was issued on February 3, 1987, this court
may inmpose a fine of up to $25,000 per day of violation. On the basis of
the several considerations discussed
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above, | find that a fine of $65,000.00 is the proper penalty to inpose in
this case.

D. Injunction

The purpose of an injunction is to prevent future violations. United
States v. SCM Corp., 667 F.Supp. at 1128; United States v. WT. G ant Co.,
345 U.S. 629, 633 (1953). As a result, before an injunction may properly
i ssue, the court nust find that there exists sone cogni zabl e danger of
recurrent violation. The noving party bears the burden of satisfying the

court that such danger exists and that injunctive relief is necessary. Id.
Rul e 65 of the Federal Rules of Civil Procedure requires that "[e]very
order granting an injunction... shall be specific in terns [and] shal
describe in reasonable detail... the act or acts sought to be
restrained...". Fed.R Cv.P. 65(d). One purpose of these requirenments is

to avoid the possible founding of contenpt citations on an order that is too
broad or vague. Schmidt v. Lesard, 414 U S. 473 (1974); Calvin Klein
Cosnetics Corp. v. Parfuns de Couer, Ltd., 824 F.2d 665, 669 (8th Cr.

1987). Thus, broad |l anguage in an injunction that essentially requires a
party to obey the law in the future is inproper because it is basic to the
intent of Rule 65(d) that those against whom an injunction is issued should
receive fair and precisely drawn notice of what the injunction actually
prohibits. Schmdt v. Lesard, 414 U S. at 476; Calvin Klein, 824 F.2d at
669.

In the present case, LPC has subnmitted PSD permt applications that the
EPA has found to be conplete, and all indications are that the control
equi prent already installed will be found to constitute BACT. As a result,
the government has failed to establish that there presently exists sone
danger of recurrent violation. Mreover, the
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type of injunction requested by the governnent -- that this court enjoin LPC
fromfurther violations of the Clean Air Act and the Colorado SIP -- would
nerely require LPC to "obey the law." As such, it would fail to neet the
specificity requirenents of Fed. R Civ.P. 65(d). Accordingly, the
governnent's prayer for an injunction will be denied.

CONCLUSI ON

Based upon the above and foregoi ng,

I T IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff United
States of America's Second Claimfor Relief is DISM SSED with prejudice;

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the DI SM SSAL with
prejudice previously entered in this case of Plaintiff United States of
Anerica's First Claimfor Relief is hereby CONFI RVED;

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the DI SM SSAL with
prejudice previously entered in this case of Plaintiff United States of
Anerica's Third Claimfor Relief is hereby CONFI RVED;

IT I'S FURTHER ORDERED, ADJUDGED, AND DECREED that the court finds in
favor of Plaintiff United States of Anerica and agai nst Def endant Loui siana-
Pacific Corporation on Plaintiff's First Claimfor Relief in the
Alternative; therefore

IT IS FURTHER ORDERED that a civil penalty is hereby assessed agai nst
Def endant Loui si ana-Pacific Corporation in the ampunt of $65,000.00. The
Clerk is ordered to enter final judgnent in this anpbunt in favor of the
plaintiff and against the defendant;

IT IS FURTHER ORDERED that Plaintiff United States of Anerica's prayer
for injunctive relief be, and the same hereby is, DEN ED.



Costs shall be assessed to the defendant upon plaintiff's filing
of a bill of costs as provided by |aw
DATED at Denver, Colorado this 22nd day of March, 1988.
BY THE COURT:

ALFRED A ARRAJ, Judge
United States District Court
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